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I h r  Ms. Doi-tch 

This letter i s  written on behalf of Hispanic Broadcasting Corporation ("HBC"), parent of the 
liccnsees of thc broadcast stations which are the subject of the above-referenced pending transfer 
of control applications. 

As menlioncd in Exhibit 9 to the licensees' portion of the foregoing applications, on June 12, 
2002, Spanish Broadcasting System, Inc. filed a Complaint against HBC in the United States 
District Court for the Southern District of Florida (Case No. 02-21755) which alleged that HBC 
had engaged in anti-competitive actions i n  violation of various federal and state statutes. 
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I’his is to inform thc Commission that on January 31, 2003, an Order Granting Defendants’ 
Motions to Dismiss the federal claims with Prejudice was entered by the Court. (The state 
claims were disinissed without prejudice.) A copy of the Order i s  supplied with this letter. 
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W E D  STATES DISTRICT COURT 
SOUTHERN DISTRFX OF FL.ONDA 

CASE NO. 0 2 - 2 1 7 5 5 - S E l T ~ ~ S T R 4  

SPANISH BROADCASTING SYSTEM, INC. 

Plaintiff, 

Y. 

CLEAR CIIANNEL COMMUN1CATIONS, XNC. and 
HISPANIC BROADCASTING CORPORATION. 

Defendants. 
f 

ORDER GRANTING DEFENDANTS’ MOTIONS TO DISMTSS NTTH PREJUDICE 

THIS CAUSE is before the Court on the Motions of Defendant Clear Chmel Communications, 

Inc. and Defendant Hispanic Broadcasting corporation to Dismiss Plaintiffs Amended Complaint. [D.E. 

23,241. Having considered the motions, the consolidated response, the replies, and after extensive oral 

argument,‘ the Court grants borh motions with prejudice. 

Defendant Clear Channel Communications, Inc. (“CC”), cannot be Iiable for a Sherman Act 

Section Two (‘‘Section Two”) monopolization, attempted monopolization, or conspiracy to monopolize 

’ At the Jmmy 9,2003 oral argumcnt, the Plaintiflhad an extensive oppomrmty to bring forth any facts 
which would bmess it3 fedcral antiuust claims. The Seventh Circuit bas questioned whvhcrher a districr court &odd 
“‘flesh out”’ an antirmst complaint, and hoa noted that “it is axiomatic that the complaint may not be amended by the 
brie~inopposidonroamotiontodismias.”CarCarriers~.FaniMotorCo.,745F~d 1101,1107(7rhCir. 1984). 

However, the Court a U m d  SBS to rectify orally the facial deficiencies in its Amended COmplairrt because 
at this pmcedml suge, rhc Court must draw all reasonable idfmnces in the Plaintiffs favor and consider, the 
interests of justice and efiicicncy, rhe PlainrifFs best arguments. Moreover, the Eleventh Circuit has even pedKed 
&!rim COWS to consider claims &st raised ar a motion to dismiss hearing so long 89 rhe colat ah0 caaniders &e 
factual allegations offcred orally to suppon that claim. &Oxford Asset Mpmt-I,td. v. J&&, 297 F.3d 1182, 
1195(11thCir.2002);seenlsoCrowev.Colemag 113F.3d 1536,1541~.4 (11&C~.  1997)(‘Whenmotionsate 
omlly argued [even when the pertinent hearing is for argument only and not one for rhc presmtntion of evidence], 
imporrant things somedmcr happen which impact on the factual record-for e x q I e ,  the j d g e  while interrogadng 
the lawyers obtains stipulations, concessions, and so on”). 
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violation or a violation of Sherman Act Section h e  (“Section One”) because it is a noncompetitor in 

the ”relevant mrket.”’ Although Defendant Hispanic Broadcasting Corporation, (‘WC”), i s  a 

competitor in the Plainriff s definition of the relevant market, the Plaintiff fails to assert facts indicating 

injury to competition in general, and merely alleges injury to a specific competitor, itself. Such a defect is 

fatal to the Section One and Section Two claims against the Defendants. Because the Court has federal 

jurisdiction over this case only under the Sherman Acr, the Court declines to exercise its supplementnl 

jurisdiction over the remaining myriad of state law claims. 

Backeround 

Plaintiff, Spanish Broadcasting System, h c .  (“SBS’), is a Spanish-language radio company 

which owns fourteen stations in seven U.S. markets, Defendant, HBC: operates fifty-five Spanish- 

language radio stations in the United Stater in fourteen different markets. Defendant, CC, i s  the largest 

English-language radio company in the country with 1,200 stations in over 300 markets. SBS and HBC 

are direcr competitors in five of the top-ten U.S. markets for Spanish-language radio‘ and both companies 

have expanded rapidly in the past few years-paralleling the swift growth of the counhy’s Hispanic 

populntion.’ Am. Comol. 1 12. At oral argument, SBS supplemented its Amended Complaint by 

For purposes of thc morion to dismiss, CC did not contest the Plaindtfs definition of the relevant market 
the top-tcn Spanish-language radio listening markets. 

HBC resulted fiom thc 1997 merger of Clear Cbannel-owned Heful Broadcasting Corporation and 
Tichenor Media Systems, Inc. CC owned 63% of Heftel Broadcadng before the merger, and after the merger, CC 
owned 26% of the new company, HBC. 

These ten largest markets in descending size order are: Los Angtlcs, Miami, New YOrk Houstoq 
Chicago, San Francisco, Saa Antonio, Dallas, BrownsviUc and Phoenix. SBS mmpetes with HBC ir, Los Angtler, 
Miams New York, Chicago, and San Antonio. 

’ Hispanics are the fastest growing U.S. minority goup. The Hispanic poppuktion inneased 58% d,,+ the 
1990s from 22.4 million in 1990 to 35.3 million m 2000; Hispanics are thc lagestncid minority at 12.5% of the 
total US. poppuktion &Robert Smo. Latino Growth in Meaopolitnn America: Changing Portem, N m  
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adding that the relevant product was the sale of advertising allocated to Spanish-language radio in those 

ten markcts? In support of their definition of the relevant market, the Plaintiff pointed to the fact that 

advertisers and advertising companies have set aside separatc budgets for Spanish-language radio and 

English-language radio. Oral ArRummt p.12, line 7-12. In addition, Spanish-lanpge radio advcrtising is 

distinct from other media advertising such as Spanish-language television and print advertising because 

the advertisers designate a specific budget amount for Spanish-language radio. Oral Arrmment p. 12, line 

13-21. 

The essence of SBS’s claims in that after SBS refused CC’s 1996 acquisition offer, HBC and CC 

engaged in anticompetitive conduct which “prevent[ed] SBS &om competing on a level playing field 

with HBC . . . .” Am. Cornol. 1 16. SBS contends that CC and/or HBC sought to frustrate SBS’s plans to 

expmd its operations’ and limited SBS’s ability to compete in the top-ten Spanish-language markets. 

Allegedly, CC and/or HBC: (1) hindered SBS’s ability to raise capital;’ (2) attempted to depress SBS’s 

Locorions. Center on Urban & Metropolitan Policy and the Pew Hispanic Center (July 2002) nt 
www.oewhisoanic org/index.jsu (last visited January 29.2003). By 2020 the Hispanic population wiU double its 
1995 size to 53 million and uiple its 1995 size in 2040 to 80 million, and reach n m l y  97 million in2050. Jennifer 
Cheesemn Day, Poonlarion Proicctions of the United Stares bv Agc, Sex. and > h n n i c  Oriein: 1995 to 2050, U.S. 
Bmcau ofdie Census, Current Population Reports 15-17 (1996). 

Hearing o n o t i o n s  IO Dismiss, 02-21755.CTV-SBTZ (January 9,2003) (hereinafter ”Oral Argument‘‘) at p.8,’he 
15-17 (“[alnd whar we nrc talking about in t e r n  of a product here is the sale of advertising by radio stations in each 
of those [ten] markets. We arc not talking about the sale ofradio stations. . .”). 

‘ See Trpnscript of Spanish Broadcasting System, Inc. v. C l e a ~  Channel Communicatiom. C m .  er al. 

’ To o p r e  B radio station in the United States, a mmpany must first obtain one of hc limited n u m k  of 
licenses from the Federal Communications Commission (‘TCC”). The FCC panted these l i c C n s ~ ~  long ago, add 
they are infrcqucntly sold. A radio company seeking to emer a market or wand iB current mkct  presence 
ordimilyrrnrsrroise capital IO acquire exisdng stations. Am ComI. 13. 

* SBS alleges rhrcc p d c u k ~ f  actions. First, in December 1996, CC induced SBS’s long-time sales 
reprcsmbtive. Katz Hiqnnic Media, to breach its conuact with SBS end to become HBC’s national sales 
represmtative. Second in May 1999. SBS selected Lehman Brothers ( “ L c k ” )  as sole lead managcr and solectcd 
Merrill Lynch and BT A l a  Brown (“BTAB”) and CIBC to bt the co-managcrs of SBS’s Initial Public Offering 

Page 3 of 21 



T-623 P.004/021 F - B I B  JAN-31-2003 I 1  :54AM FROM- 

Spanish Broadcasting S’wem. Inc. v. 
Clear Channel Communications. Inc.. et. al 
Case No. 02-21755-CW-SETIZ 

stock price;’ (3) in June 2002, forced HBC to be acquired by Univision rather than continue merger mlks 

with SBS; (4) wrongfully prevented SBS from acquiring radio stations and bid up the prices of other 

stations;’O ( 5 )  induced SBS employees to breach their contracts and work for HBC; (6)  vandalized 

property at SBS stations; and (7) interfered with SBS’s relationships with its advertisers.” Moreover, the 

Plaintiff ass& h i t  CC effectively cont~ols HBC because CC owns 26% of HBC’s stock and has veto 

power over critical HBc activities.” 

The catalyst for this lawsuit begnn on March 25,2000 when SBS proposed that HBC and SBS 

(“PO”). FLmdall Mays (CC’s Exccutivc Vice-president add CFO) told Lehman’s Managing Direcror that Rad 
Alarcon, A. (SBS’s CEO) was a “drug user and/or drug trafficker” and thus not to proceed with the PO. && 
camp?, 7 2 1 @). The P O  proceeded nonetheless. Third, aAer BTAB was selected as a co-mamgcr, CC cdlcd BTAB 
and smted that if BTAB participated in SBS’s PO,  CC would take its businw ($30 million in annual fees) 
elsewhcrc. Thus. BTAB w u  forced to withdraw from the undenniting syndicate. 

According m the Plainfl, CC and HBC took steps to depreas SBS’s stock price by seeking tu limit or 
eliminate coverage of SBS by leading securities analysts, specifically (a)  CC pressured a leading BTAB malyst not 
IO cover SBS; (b) CC and HBC orchestmted the departure ofa leading L e h a n  radio mlyst  who hnd prepared to 
cover SBS stock; and (c) HBC threatened to deny normal analyst acccss to another E e b  radio d y ; t  if he 
conhued to cover SBS. 

HBC also anemptcd to gct SBS’s shareholdm to sell their shares and rhus depress SBS’s srock price. HBC 
leaked confidcntiil acquisition discussions bctwtcn SBS and HBC and made disparnging remarks about SBS’s 
future to SBS’s leading instirutioml investors such as Pumam Invesmenr Management and Janus Capital, Inc. Am. 

11 22(c)(i)-(ii). 

For example, SBS alleges thar CC wrongfully appropriated a business opportuniv SBS proposed to 
Golden West Broadcasters, operators of a Los Angeles rudio mation (KSCA-PM) in 1996. Am. Coml. 7 23(a). CC 
purchased the option on KSCA-FM aud then assigned it to HBC in Feb. of 1997. SES alleges thar CC or HBC 
interfered with SBS’s acquisition of atha radio stations by driving up the prices SBS paid for those statioo~. See 

IO 

Am. COmDI. 23@)-(~). 

’ I  SBS contends that HBC pressured Cardenas-Femandez Associates (which is 50% owned by CC) to 

’ I  CC has veta powcr over my HBC plan IO: sell or mnsfer substmially all of iu assers; issue any shans 

discontinue advertising on SBS stations. Am Coml. at 7 20. 

ofpreferred stock; amend HBC‘s ceriiiicare of incorporation to adversely affect ~c shareholder n@rs of CC’s  class 
ofstodc: deckre Or Pay any non-cash dividmdn or any non-cash distribution; and amend the of incorporation 
c0nC-g IF23C‘S capital stock cc also appoints two of HBC’s five-member B o d  of Directom. 
26. 9 
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merge and integatc the “leading companies in the operation of Spanish-language radio stations” in the 

topten Spanish markets. Am. Cornul. 1 1 1 .  Negotiations continued through May of 2002 and SBS 

thought it would make a presentation to HBC’s Board of Directors in early June, 2002. On1 Armment at 

p. 38, line 20-25 thru p. 39 line 1-7. However, on June 12,2002, HBC announced it intended to merge 

witb Univision, a major Spanish-language television company, instead of with SBS. On the same day, the 

Plaintiff filed an eleven-count complaint against Defendants, for violation of Sections One and Two of 

the Sherman Act, for violations of the Florida Antitrust Act. the California Unfair Competition Act and 

Cartwight Act, and for tortious interference with business relationships, defamation, injurious falsehood, 

trade libel, and breach of confidentiality.” Plaintiff alleges CC interfered with the Plaintiff s negotiations 

with HBC because CC wanted Univision to acquire HBC. 

CC’s motion to dismiss argues that SBS fails to state a claim under the Sherman Act because: (1) 

CC is not a competitor with SBS in the relevant market and CC does not effectively control HBC, and (2) 

while SBS alleges an economic injury to itself, it does not allege M anti-competitive effect to the 

relevant market. HBC argues that SBS: (1) fails to state a claim under Section One because it fails to 

plead the existence of a relevant market and harm to competition, and (2) fails to state a claim under 

Section Two because it does not identify the facts indicating there is a dangerous probability that HBC 

could monopolize the rclevant market. 

For the purposes of this motion, the Court ha5 accepted the Plaintiff‘s definition of the relevant 

markt and HBC’s alleged mnrket share of that relevant market. However, the Court fmds that SBS, as a 

matter of law, has not and c m o t  allege bar Hl3C’s and CC’s actions have injured competition in 

” SBS wihdrew its Tenth Cause of A c h n  for Trade Libel. PlaintifFs Memorandum of Lsw in &Dosition 
to Defendants’ Motions IO Dismiss Plamtiffs Amended Complaint, (“PI’S Opp.‘) (fled Oct. 16,2002) at 30. 
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general. This omission is fatal to both Plaintiffs Sherman One and Sherman Two claims against bolh 

Defendants. Io addition, CC as a non-competitor in the relevant market cannot, as a matter of law, be 

liable under Section One or Two. 

Diicussion 

To survive a Rule 12(b)(6) motion to dismiss, a complaint need only provide a short and plain 

statcment of the claim and the grounds on which it rests. Conlev Y. Gibson, 355 US. 41,47 (1957). A 

Rule 12(b)(6) motion tests not whether the plaintiff will prevail on the merits, but instead, whether the 

plaintiff has properly stated a claim for which relief can be granted. & Fed. R. Civ. P. 12(b)(6); Scheuer 

v. Rhodes, 416 US. 232,236 (1974). Thus, a court may dismiss a complainf for failure fo state a claim 

only if it is clear that no relief could be granted under any set of facts that could be proved consistent 

with the allegations. 

rhe court must accept all the cmplainc‘s well-pled factual allegations as true and draw all reasonable 

inferences in the nomovant’s favor. & Scheuer. 416 U.S. at 236. Moreover, the threshold of 

sufficiency that a complaint must meet to survive a motion to dismiss is exceedingly low. Ancara v. 

Prison Health Svcs.. Tnc., 769 F.2d 700,703 (1 lth Cir. 1985) (citation omitted). In an antibust action, 

“[a] plaintiff must plead sufficient facts SO that each element of the alleged antitrust violation can bc 

idenrified.” Mun. Util. Bd. ofAlbertville v. Alabama Power Co.. 934 F.2d 1493, 1501 (1 lth Cir. 1991). 

In short, the complaint must allege enough facts, rather than conclusions, to show there is a legal claim 

for which reliefcan be granted. 

I. Shermm Act Section One 

Hishon v. Kina Sualdin& 467 U.S. 69.73 (1984). In deciding such a motion, 

Section One of the Sherman Act prohibits “every conwact, combination in the form ofmgt  or 

O*e&% Or COnsPj~Cy, in restraint of trade or commerce . . .” and penalizes “every person who shall 
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make any contract w engage in any combination or conspiracy. . . declared to be illegal.” 15 U.S.C. 5 1 

(West 2002). Under Section One, a plaintiff must show that the defendant: (1) entered into a conkact, 

combination or conspiracy which was (2) in restraint of uade or commerce, and (3) that it was damaged 

by the violation. Moeclcer v. Honeywell Int’l. Inc., 144 F. Supp. 2d 1291, 1300 (M.D. Fla. 2001). 

An alleged Section One violation which does not fall within the category ofper sr antimust 

violations is analyzed under the “de  of reason.”” I& at 130142. The “rule of reason” look; beyond the 

strucwc of the agreement and requires a ptointiff to show that: ”( 1) a relevant market existed that was 

affected by rhe challenged restraint; (2) the defendant possessed ‘market power’ within the relevant 

market; (3) there was an anticompetitive effect in the intrabrmd or interbrand market; and (4) the 

negative effects on competition me not outweighed by the positive effects on competition.” Godix Eauip. 

Em. Corn. v. Caremillar. Inc., 948 F. Supp. 1570, 1579 (S.D. Fla. 1996). 

A. Hisoanic Brosdcastine Corooratioa 

The Court will assume, as SBS alleges, that the Defendants agreed to -ate SBS’s e f f m  to 

expand its operations and limit SBS’s ability to compete. However, even assuming that such an 

agreement existed, ro prevail on its antitrust claims SBS must show a relevanr market affected by the 

challenged restrninb the Defendants’ market power m that relevant market, and the anticompetitive effect 

on competition in general. The Court will examine each of these critical elements. 

1. Relevant Market 

A relevant market consists of a geographic and a product component. Goddix, 948 F. Sum. st 

I 579. The relevant market is defmed geographically as “’the ma of effective compehbOn.”’L.A. h n e r  
- 

l4 T he four cotegorim of res- subject ropcrse beaunent are: (1) horizonmi and vertical price h g ;  
(2) horizontal mnrkct &visions; (3) group boycom or concerted refusals to deal; and (4) rying arrangements. 
Moeckcr. 144 F. S~PP. 2d at 1302. SBS does not d c g e  thar the Dcfcndana eagaged in any ofthese 
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& Son v. Wheelahtor-Frve. Inc., 735 F.2d 414,423 ( I  lth Cir. 1984) 

States, 370 U.S. 294,324 (1962). The relevant producrmarket consists of: “‘products that have 

reasonable interchangeability for the purposes for which they are produced-price, use and qualities 

considered.’”Moeck~, 144 F. Supp. at 1302.’’ A relevant marker “is a market composed of products 

wMch compete with each other; that is, products that are reasonably interchangeable from a buyer’s point 

of view.” Godix Euuip., 948 F. Supp. at 1580-81 (finding relevant market IO be a market for both “will 

fit” and genuine Caterpillar replacement parts). The question of a relwant market is a factual one. % 

a Covad Communications Co. v. Bellsouth Corn., 299 F.3d 1272,1279 (11th Cir. 2002) (noting that 

antitrust cases are fact-intensive inquiries); U.S. Anchor Mfrr.. hc. v. Rule Indus.. Inc, 7 F.3d 986,994 

& 996 (1 lth Cir. 1993) (holding that the relevant market consisred of light weight generic and economy 

fluke anchors and a reasonable juror could not find that the market also included branded higher quality 

boat anchors); Godix Eauip;, 948 F. Supp. at 1580 (‘The composition of &e re lemr  product market is a 

question of fact usually resolved by rhe jury.”). 

Bmwn Shoe Co. Y. United 

The Second and Third Clrcuirs require federal adtrust plaintiffs to allege sufficient facts to 

show that an alleged product market bears a ‘‘rational relation IO the merhodology courts prescnbe to 

define a market for antittust purposes-analysis of the interchangeability of use or the cross-elastkity of 

demandI6. . . .I’ Todd v. Exxon Corn.. 275 F.3d 191,200 (2d Cir. 2001); Oueen City Pizza lnc. v. 

l 5  Omer factors hclude: “(1) whether ae producrs ond services have sUmcienrly distinctiv@ uses and 
characteristics; (2) whether industry ikns rouhcly monitor each other’s accions and calcuhte and adjust theb om 
prices on the basis of orhcr firm’s prices; (3) the extenr ro which comumers consider various categories of sellers as 
siibstifutes; and (4) whcthw a sizeable price dispariry bctween differem r p e s  of sellers pmim over h e  for 
equivalenr amounrs of campaable goods and services.” Moecker, 144 F. Supp. 2d at 1303-04. 

10 6‘ Cr06s-el~ricity of demand exku ifconsumers would respond to a slight increase m the pricc of one 
product by swhching IO another p m d u c r . ” m  275 F.3d at 201-02 (citation omitted). 
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Domino’s Pizza, 124 F.3d 430,436 (“Where the plaintiff fails to define its proposed relevant market wjth 

reference to the rule ofreasonable interchangeabiliry and cross-elasticity of demand, or alleges a 

proposed relevant market that clearly does not encompass all interchangeable substitutes . . . the relevant 

market is legally insufficient and a motion to dismiss m y  be granted.”); see also, B.V. Optische Tndushie 

de Oude Delft v. Holopic. Inc.. 909 F. Supp. lG2, 172 (S.D.N.Y. 1995) (finding that chest equalization 

radiography [the Pl&mT‘s defined relevant market] was not an independent product market but part of 

overall X-ray market). In Quem Citv Pi-, the Third Circuit found that the plaintiff defmed its 

proposed relevant market too narrowly because the Domino’s approved supplies and ingredients (which 

the franchisee must purchase 6orn Domino-approved vendors) were fully interchangeable with other 

pizza supplies outside the relevant market. Oueen Ciw Pizza, 124 F.3d at 441. 

The parties have not cited any Eleventh Circuit decisions addressing whether plaintiffs must 

plead facts regarding the level of product interchangeability of use or cross-elasticity of demand. C o r n  

in rhis District, however, have not required plaintiffs to allege such imponant facts at the complaint 

stage. 

1193 (S.D. Fla. 1996) (srating that “determining [the] ‘reasonable interchangeability of use . . . between 

a product and its substitures constitutes the outer boundaries of a product market”’ is a factual question 

and “best le!? for a later stage of the proceedings.”); see also, In re American Online. Inc. Version 5.0 

Liria.. 168 P. Supp. 2d 1359, 1375-76 (S.D. Fla. 2001) (dismissing complaint for failing to allege 

relevan1 geographic and product market, not for failing to allege interchangeability). Furthermore, in 

defining the r e lmn t  market, c o w  in th~s District have found it sufficient if the pIamtiffprovides facts 

demonshting a distinct market. Gen. C i w  Holdines v. Altadis. S.A., 205 F. Sum. 2d 1335, 1349-50 

(S.D. 

Aventura Cable Cow. v. RifkidNarra~ansett S. Ha. CATV Ltd. P’shiu, 941 F. Supp. 1189, 

2001). The General Cigar court found that the plaintiff defined a relevant market consisring of 
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“cigars and non-Cuban premium cigars” because they sufficiently distinguished cigars h m  other 

tobocco products. 

tastes, ammas, size, shape, and other characteristics” and %on-Cuban premium cigan have ’tastes, 

aromas, histones, reputations and other characteristics that differ from Cuban premium cigars.”’). 

(“[c]igars a x  distinguished 6om other tobacco products based on their distinctive 

At oral argumenr, SBS stated that the relevant product was the advertising allocated to Spanish- 

language radio in the top ten markers. The Plaintiff contends that Spanish-language radio is distinct 

because advertisers and advertising companies have 6et aside separate budgets fa Spanish-language 

radio and English-language radio. Oral hmunent p.12, line 7-12. The Spanish-language advertising 

budget is distinct from other media budgets such as Spanish-language television and print advertising 

because advertisers designate a specific amount and budget for Spanish-language radio. Oral A r m e n t  

p. 12, line 13-21. Given these allegations and the favorable deference the Comt must give to the 

Plaintiff’s factual allegations and the minimal pleading requirements, the Plaintiff has defined a relevant 

product and geographic market, SBS has also alleged facts to show that Spanish-language radio 

advertising is not interchangeable with English-language radio advertising or other Spanish-language 

media advertising such as in televisior~ and newspapers. While SBS has di&guished in defined relevant 

market from other language radio markets, SBS has not alleged any facts That show HEiC advertising time 

is interchangeable with that of SBS. However, for the purposes ofthis motion, the COW assumes that 

rhey are interchangeable. Thus, the Corn  accepts that SBS has pled the relevant product and geographic 

market and now tums to the remaining elements under Section One: market power and anticompetitive 

effect. 

2. Market Power 

The Eleventh Circuit has defined market power narrowly as: I.’ the ability 10 raise price 
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significantly above the competitive level without losing all of one’s business.”’ S.CZ Grauhic Prods. 

Distrib. v. Irek Corn., 717 F.2d 1560, 1570 (1 lth Cir. 1983). Market share may be an alternative to 

analyzing market power to determine the potential for genuine adverse effects on competition because 

market power ir often difficult to define and requires complex econometric analysis. see also. 

Retina Assocs. P.A. v. S .  Baotist How., 105 F.3d 1376, 1382 (1 Ith Cir. 1997) (finding that Defendants’ 

control of fifteen percent of general ophthalmologists referrals to retina specialists in Jacksonville area 

was insufficient to constitute market power). “Market share directly relates to the effectiveness of 

interbrand competition” in minimizing the anticompetitive effects of a restraint on intrabrand 

competition.’’ Moecker, 144 F. Supp. 2d at 1305 (citation omitted). 

SBS alleged at oral argument that HE3C held 5 1% of the ad revenues for Spanish-language radio 

in the top-ten markets. Oral Argument at 20, linc 11-20. Moreover, SBS alleges that with HBC’s market 

share, HBC can control prices nnd keep competition out. Ia. at 35, line 5-1 1. Therefore, for the purposes 

of this motion as to HBC, the Court accepts that SBS has sufficiently alleged that HBC has market 

power.” 

3. AntiCDmDetitiVe Effect 

To prove an anticompetitive effect the Plaintiff must show “m ‘actual detrimental effect’ on 

competition, or that the behavior had ‘the potential for genuine adverse effects on competition. . . .”’ 

l7 “htcrbmd compcboon is defhed as compctition among suppliers or manufacturers of the same g m h c  
producq whilc hmbrarrd competition is rhe competition between distnbutors oftbe product of a particular supplier 
or manufacturer.” Moecker, 144 F. Supp. at 1305. 

’’ The U.S. Anchar court noted that the quantity of actual goods or services sold to consumers, as compared 
to revenues, is the appropriate detcnniuant of market power; “actual unit sales m a t  be used whenever a price spread 
betwecn various pmduca would makc the rcvenue figmc M inaccurate esrimator of units sdes.” 7 F.3d at 999. At 
this procedural srage, h e  PlainrifPs measwe of market shore is assvmed to be correct. 
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Levlne, 72 F.3d ar 155 1 (citations o d t t e d ) .  In short, the plaintiff must show that the defendant’s action 

harmed the consumer. “Even an act of pure malice by one business.competitor against another does not, 

without more, state a claim under the federal antitrust laws . . . .” Brooke G~OUII Ltd. v. Brown & 

Williamson Tobacco Co., 509 U.S. 209,225 (1993). “The purpose of the Act is not to protect busincsses 

horn the worldng ofthe market; it is to protect the public from the failure ofthe markm. The law directs 

itself not against conduct which is competitive, even severely so, but against conduct which unfairly 

tends to destroy competition itself.” S w c ~ u m  Sports Inc. v. McOuillan, 506 U.S. 447,458 (1993), 

Thus, even unfair means to substitute “one competitor for another without more does not violate 

the antitrust laws.” LA.  Draper, 735 F.2d at 421 (citations omitted); see also. Weight-Rite Golf Corn. v. 

U.S. Golf Ass’n, 766 F. Supp. 1104, I 1  11 (M.D. Fla. 199 I )  (noting that USGA’s ability to decrease the 

marketability of a manufacturer’s golf shoes by amending its rules of play did not constitute violation of 

the rule of reason). “This [injury to competition] requirement ensures that otherwise routine business 

dispures between business competitors do not escalate IO the status of an antitrust action.” Tous Markets 

h c .  v. Oualiw Markets. Inc., 142 F.3d 90, 96 (2d Cir. 1998) (citation omitted). 

SBS alleges injury to itself such as the depression o f  its stock price, paying more for stations than 

it might have had to, and the misappropriation of business opportunities, but it has not alleged actual or 

potential detrimental effect on cornpetiti~n.’~ The Court has extensively culled through the allegations in 

I’ HBC cites Caribbean Broadcasting System. Ltd. v. Coble & Wireless PJX, 148 F.3d 1080 @.C. Cir. 
iggg), as an example of where n court found that a plaintiff had given Nmcicnt notice ofinjluy to the relevant 
mrker IO survive a motion to dismiss on its Sherman Acr claim. Thcrc, however, the phhtiffnueged facts 
defendant’s conducr injured the consumer in the relevant marker and that U.S. N S T O ~  in h e  relemnr marker 
suffered auiinua injury. 148 F.3d at 1086-87. Nowhcrc in the Amended Complain1 or durins oral arymenr does 
SBS q u e  facts, rather rhan present J conclusionsry staternem on this element Moreover, SBS cites Full Draw 
Productions v. Easton S P O ~ S .  Inc., 182 F.3d 745,754 (10th Cix. 1999), for the proposition that “ c l i i c i n g  or 
diminishing a competitor’s ability to vie for business is prcciscly rhe rype of injury that the anuuusr laws were 
intended to protect against” PI’S OF., at 15. However, in Full Draw, the Tenth Circuit nored rhar the pl~htiff in that 
case h d  dlcgcd that thc climination of the plaintiff as a competitor would “directly and substnatinlly reduc[e] 

the 
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both the Amended Complaint and Plaintiffs oral argument. While SBS alleges nllmerous examples of 

injury to itself, it does not allegcbeyond its one canclusionary statement-“ the person hurt is the 

advertiser who has less opporhmity to reach an audience, has to pay a higher price, those ldnd of 

thing”-how the advertiser has or will be injured. Oral Armunent at 51, line 8-10. In fact, SBS 

contends that CC and HBC allegedly used their market power to keep advertising rates down in the 

Spanish-language market SO that CC could benefit by keeping English rates up, Oral Arrmment, 

p.35, line 5-1 1. How the advertiser in the mp-ten Spmish language radio markets is injured by radio 

stations keeping advertising rates low is not clear. Moreover, even SBS’s claim that it was injured is 

suspect because SBS states that it has “expanded rapidly in the past few years.” Am. Cornul. 7 12. 

Finally, it is puzzling how the alleged actions of CC and HBC in the 1990s, in federal antirmst 

tcrms, have injured or have the potential to genuinely and adversely injure the advertisers in the 

Plaintiffs defined market. As recently as the Spring of 2002, the Plaintiff proposed the merger of the 

“two leading companies [IIBC and SBS] in the operation of Spanish-language radio stations.” Am. 

Compl.. 1 11. It is curious that Plaintiff saw no federal anticompetitive problem there, yet it complains 

the actions ofHBC and CC would injure the advertiser in the relevant market. Oral Arment. pps. 24 

line 19-25 t h p .  25 line 1-13. The Plaintiff hs not and apparently cannot allege facts showing general 

anticompetitive effects to support its Section One claim against the Defendants. 

E. Clear Channel as Nan-Comaetitor In Relevant Market 

CC also argues that it is free from Sherman Acr liability because it is a non-competitor in the 

‘output’ of exhibitor space and directly and subswtially nduc[e] &E abliry of the ConsUmtrS of such space to 
purchase exhibitor space.” 182 F.3d at 753-54. P h t i f f  s complaint continued. ‘%because DFDP [an archery show 
prornorhl produced one of only two archery business hade shows in he United Stares, the purposeful and wrongfU1 
deshction of FDP’s business by Dcfencimts directly injured cornpetinon as well m in;unng FDP.” rd. at 754 
(emphasis addcd). 
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relevant market. A nor-competitor in the relevant m k e t  normally cannot be liable fm a Section One 

violation. United States V. MMR Corn., 907 F.2d 489,498 (5th Cir. 1990); United States v. Sargent 

Elec. Co., 785 F.2d 11 23,1127 (3d Cir. 1986) (concluding that “an agremenr among persons who are 

not actual or potential compctitors in the relevant market is for Sherman Act pmposes bmhtrnjitlmen.”); 

United States v. Reicher, 777 F. Supp. 901,904 (D.N.M. 1991) (finding that defendant’s agreement to 

have a non-competitor submit sham bid for laboratory project did not violate Section One because sham 

bidder was not a current or potential competitor in rclevantmarkt). A non-compctitm violates Section 

One if il enters a conspiracy already exilizing bemeen wo or more W Corn., 907 

F.2d at 498 (emphasis added) (“a noncompetitor can join a Sherman Act bid-rigging conspiracy among 

competirors.”); see also. Smithkline Beecham Corn. v. E. Applicators. Inc., 2002 U.S. DisL EXIS 

10061, * 25 (E.D. Pa. May 24,2002) (concluding that non-competitor defendant who entered an already 

existing conspiracy to fix bids could be liable for a Section One violation). 

In fact, SBS docs not contend that CC and SBS compete in the proposed relevant market. CC 

does not even own any radio stations in the Plaintiffs relevant market. Thus, 8s a non-coqetitor who 

has no present potential to compete with SBS, CC cannoi, as a matter of law, conspire with HBC to 

violate Section One. Nor, under the facts Plaintiffalleges, does CC further an already existing 

conspiracy benveen two competitors. Therefore, for th is  additional reason, SBS also fails Io state a 

Sherman Act One claim against CC. 

KI. Sherman Act Seetlon Two 

The Sherman Antitrust Act makes it is a crime for any “person [to] monopolize, or attempt to 

2o The Plaintiff has not deged that here WVBS an already existing egreement between IWQ or mort 
competitors in the  relevant market Since thwt is no legal basis for CC’s liability under Section he, it follows that 
there tan be no conspiracy liability against HBC. HBC c ~ n n o t  conspire with itself 
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monopolize, or combine with any other person or persons, to monopolize any p~ of the Wde or 

commerce among the Several States. . . . ‘’ 15 U.S.C. 5 2 (West 2002) (“Section Two”). To pEvail on a 

Section Two claim, the Plaintiff mum estnblish: “(1) that the defendant has engaged in predatory or 

anticompetitive conduct with (2) a specific intent to monopolize and (3) a dangmw probability of 

achieving monopoly power. . . .” S u e c m  Snorts. Jnc. v. McOuillan, 506 U.S. 447,456 (1993). In the 

Eleventh Circuit, “to have a dangerous probability of successfdly monopolizing a market, the defendant 

must be close to achieving monopoly power” US. Anchor, 7 F.3d at 994. Courts look at the relevant 

market under consideration and the defendant’s power within that relevant market in determining 

whether there is a dangerous probabilily of monopolization. 

A. Hisnanic Broadcastine Corooration 

The Coun must conduct an analysis of SBS’s Section Two claims similar to its anaylsis of SBS’s 

Section One claims. Having accepted for the purposes of this motim the Plaintiffs definition of the 

relevant market, see infra pp. 7-10, the Court considea the allegations of the Defendants’ possession of 

or dangerous probability of possessing monopoly power and the effecr to competition in genersll. 

1. Mononolv Power 

Although monopoly power under Section Two is similar to market power under Section One, it 

requires something greater than market power. Moecker. 144 F. Supp. 2d at 1308, n.13 (citation omitted). 

Monopoly power involves ’The power to mise prices to supra-competitive levels , I , or the power to 

exclude competirion in the relevant market either by resmcthg enay ofnew competitors or by driving 

existing competitors out of the market.” &g U.S. Anchor, at 994. As with Section One market power, 

market share is a revealing guidepost in determining whether there is a d a ~ ~ g ~ o u s  probability of 

monoPoli~tion. 8E U S  AnchoC. at 999 (“‘the primary measure of&e probabiliry ofacquiring m ~ o p o l y  
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power is the defendant’s proximity to acquiring a monopoly share of the market.”). 

“A dangerow probability of achieving monopoly power may be estabIished by a 50% share . . . .” 
- Id. when the plaintiff pleads less than a majority share of the relevant market, the plaintiffmwt show 

additional factors such as: the defendant’s share compared to its competitors, “the strength and capacity 

of current competitors, the potential for entry, the historic intensity of competition; and the iIDpBCt of the 

legal or natural environment.” G e n a l  Cimr. 205 F. Supp. 1350-51 (concluding that defendant’s 39% 

share of relevant market without more could not, a s  a matter of law, constitute dangerous probability of 

monopolization of relevant market). 

SBS’s Amended Complaint alleges norhing about market share. Only at oral argument did the 

Plainriff contend that HBC held 5i% of the advertisingrevenues in the top-ten markets for Spanigh-’ 

language radio. However, considering the low-threshold of  the Plaintiffs pleading burden and the fact 

that SBS has alleged rhat NBC holds a mjority share of the relevant market, for the purposes of HBC‘s 

motion, the Court accepts that SBS has sufficiently asserted facts indicating a dangerous probability of 

HBC monopolizing the relevant market. 

2. Iniurv io Comoetltion 

Ilowever, even if the plaintiff can allege a dangerous probability of monopolizing the relevant 

market, it must dso show harm to competition under Section TWO. & Ammican Key Corn. v. Cole Nat. 

m, 762 F.2d 1569, 1579 n.8 (1 Ith Cir. 1985) (citation omitted). As described above,’‘ SBS’s omission 

of any facts alleging injury to competition in The relevant market is likewise fatal to its Section Two 

claim. Plaintiff is represented by respected and howledgeable counsel in these proceedings. 

Notwithstanding the Plaintiffs two attempts at f o d  pleading and the Cow’s specific request to 

-- See infrap.11-13. 
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address this issue at oral argument, the Plaintiff has not provided any facts to allege this element. At this 

point, the Coun must conclude there are none. PlaintifPs failure necessitates dismissal of its She- 

Act claims against both Defendants. 

E. Clear Channel as Nnn-Comoctitor in Relevmt Market 

A Section Two claim against a non-competitor also is not viable against a non-competitor in the 

relevant market. 

(affirming dismct collst’s dismissal of Section Two claim because electric power company did not 

compete in the relevant market--pool heaters); Ad-Vnntas Tel. Directon, Consultants. Inc. v. GTE 

Directories Corn., 849 F.2d 1336, 1348 (1 Ith Cir. 1987) (concluding defendant did not compete in the 

same market-the sale of national advertising); Moecker, ld4  F. Supp. 2d at 1309 (finding manufacturer 

of conversion van seat belts did not compete with n diseibutor of seatbelts in the dismbuuon market). 

Aquathm v. Flordia Power & Light, 145’F.3d 1258,1261 (1 lth Cir. 1998) 

As noted above, SBS does not allege nor CM it alIege that CC competes in the Plaintiffs 

proposed relevant market of advertising in the top-ten Spanish-language radio markets. Seeking to 

circumvent this legal impediment to its Section Two claim, SBS contends that CC effectively controls 

HBC and thus can attempt to monopolize the relevant market-i.e., HBC is really CC’s stealth vehicle to 

monopolize the market. Thus, SBS alleges that CC o m s  26% of HBC and appoints two members of 

HBC’s five-person board of directors.= However, before one corporate entiv can be held liable for the 

alleged federal anticrust wrongs of another corporate entity, the plaintiff must satisfy the state law 

standard for piercing the corporate veil. &United Nat’l Records Y. M C A .  Inc., 616 F. Supp. 1429, 1432 

ND. 11. 1985) (holding that corporate parent could not be held liable for antitrust violations of its 

subsidiary because both companies maintained separate corporate identities). Under Florida law, a comt 

22 - See p.4 11.12 (descdins CC’s decision-maldng authority over mc policy). 
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can pierce the corporate veil when there is “a showing that a corporation was formed, or at least 

employed, for an unlawful or improper pmpose-as a subterfuge to mislead or defraud creditors, to hide 

assers, to evade the requirements of a statute or some analogous betrayal of nust. . . .” Liosie: v. 

Ramlawi, 760 So. 2d 170,187 (Fla. 2000). SBS has not alleged that HBC was a sham or mere 

instrumentality for CC to engage in illegal or improper activities. In fact, at oral argument, SBS did not 

dispute CC and HBC’s representations that the FCC requirer that CC play apnssive role in the 

operations of HIBC, and CC has an agreement that it will not have any control over HBC. Oral Argument 

p.60, line 17-20. 

Furthermore, the Eleventh Circuit has said that contract power under an exclusive dealing 

arrangement is distinguishable from market power. &. Mans Dim. Co. v. Anheuser-Busch Inc..302 F.3d 

1207,1224 (1 lth Cir. 2002) (holding that beer manufacturer’s res&iction on dismbutors from being 

owned in whole or in part by the public was a valid exercise of contract power and not violation of 

Sherman Act). Similarly, any purported “control” that CC has over HBC is an exercise ofa valid 

contract agreement between the parties, and under these facts, not a violation of the Sherman Act. 

Therefore, the conclusionmy allegation of “conrrol” is insufficient to state a Section Two claim against 

CC for attempted monopolization. The immutable Eact is that CC is a non-competitor in Plaintiffs 

defined relevant market, and SBS cannot nvoid that fact’s legal effect. 

In its response, Plaintiff asks that if the Court dismisses its Section TWO claims against CC, it be 

allowed to amend iu Amended Complaint to add a claim of conspiracy to monopolize against CC. 

However, the Eleventh Circuit in AQuathm stated that ‘‘[eJqwily fatal to Aquathem’s comp&cy 

allegation is the fact that no authority exists holding a defendant can conspire to monopolize a market in 

which it does not compete.” 145 F. 3d at 1262 n.4. n u s ,  leave ro amend to add a conspkcy to 
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monopolize claim against CC would be futile and therefore is denied. 

Although not explicitly rcferenced in its Section Two cause of action, the Plaintiff aAculated a 

monopoly leveraging claim at oral argument. See. e.g.. Oral Argument, pps. 27-28 (arguing that CC, 

through its alleged monopoly of rnnjor concert venues, leverages its power to prevent performers from 

appearing on SBS stations). The Eleventh Circuit does not recognize a monopoly leveraging claim 

against a pw who is a non-cornpetitor. Aouatherm, 145 F.3d at 1262. 

III, Dismissal with Preiudice 

Having considered the parties’ papers and extensive oral argument, the Court must dismiss this 

action with prejudice. Although the Eleventh Circuit has stated recently that “Rule 12@)(6) dismissals 

are particularly disfavored in fact-intensive antitrust cascs,”Covad. 299 F.3d at 1279, the facts of this 

case w m t  dismissal with prejudice. Unlike 

high-speed internet digital subscnber line company an essential facility to function, this  case is redly 

about the fallout from a failed merger. SBS expected to merge with F k C  and create the largest Spanish- 

language radio station in the top-ten markets, but HBC decided to accept Univision’s offer instead. On 

the same day as the merger was announced, SBS sued CC and HBC for alleged predatory conduct which 

is purpoted to have started approximately six years ago. 

where the defendant telephone company den id  a 

SBS argues that its deal with HBC would have been different fiom the Univision/HBC merger 

because it called for the combined company to sell off many of its radio stations to keep competition 

healthy. Assuming the SBS/HBC merger would have had no detrimenral effect on competition, would 

not the Univjsion/HBC deal, if anticompetinve problems arise, also require a sell off bf the necessary 

number of statim similar to the S’Bs/EIBC deal? Moreover, based on SBS’s statements, it appears that 

Consumers may benefit from FIBC and CC’s actions because those actions Will keep the prices for the 
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advertiser-the buyer in this antihst  analysis-low. 

The injury to competition element is a critical element ofboth Sections One and Two because it 

prevents heated business disputes between individual competitors !?om huning into federnl a n t i a t  

actions. The Sherman Act was enacted as an aegis to protect the consumer and cwnpetition, not as a 

sword to redress grievances against competitors. It appears that in its haste to assert a federal a n t i a t  

claim against CC and HBC, SBS has lost sight of the most important player in this case-the consumer. 

The Plaintiff has amended its comphint once already. The Court gave the Plaintiff extensive 

time to address the injury to competition element at oral argument. Still, SBS could onlyprovide one 

vague and conclusionary allegation of injury to genera1 competition. As Judge Conway noted in 

Aauathem: 

[wlhen the requisite elemenrs are lacking, &e costs of modem federal antitrust 
litigation and thc increasing cnseload of the federal courts counsel agamst sending the 
parties into discovcry when there is no reasonable likelihood that the plaintiffs can 
construct a claim from the events related in the complaint. 
971 F. Sum. 1419, 1424 (M.D. Fla. 1997) (quotation omitted). 

Based on the events SBS has related, SBS may or may not have a srate law claim against IIBC 

and CC. However, its remedy is not founded in federal antimr law. Therefore, dismissal of the federal 

antitrust claim with prejudice is proper 

W .  State Law Claims 

Having dismissed the federal claims, the Court will dismiss the remaining state law claims 

without prejudice.u “When all federal claims arc eliminated in the early stages of litigation, the balance 

of f a c m  gmcra~Iy favors declining to exercise pendent jluisdiction over remining state law claims and 

There is no diversity of citizenship undet 28 U.S.C. 5 1332 because all the ph’es  wbc Delamc 23 

corporations. 
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d i ~ s s i n g  them withour prejudice.” TOUS Markets, 142 F.3d at 103 (emphasis in original) (cimtion 

omitted); see., General Cigar, 205 F. Supp. 2d at 1357-58 (declining to exercise supplemental 

jurisdiction after dismissing federal antitrust claims that were the only basis for federal jurisdiction). 

Therefore it is 

ORDERED that Defendant Clear Qlamel Communications Inc.’~ and Hispanic Broadcasting 

Corporation’s Motions to Dismiss Counts I and Il are GRANTED WITH PREJUDICE. 

IT IS FURTHER ORDERED that Spanish Broadcasting System’s mate law causes of action 

(Counts III-XI) are DISMISSED WITI-IOUT PREJUDICE. 

IT IS FURTHER ORDERED that this CASE is CLOSED and all pending motions are DENIED 

as MOOT. 

ORDERED in Miami, Florida, this __ 

cc: 
Mn!$xrate Judge Ted E. Bandstrn 
Robert J. m e r ,  Esq., Fax: 914-749-8300; Mark J. Heise, Esq., Fax: 305-539-1307 
Stephen D. Susrmn, Esq., Fax: 713-654-6666; Michael Naehwdter, Esq, Fax: 305-372-1861 
G. Irvin Terrell, Erq., Fax: 713-229-1522; Larry D. Carlson, Erq., Fax: 214-953-6503 
Robert C. Joselsberg, Esq., F x  305-358-2383 
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